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CHAPTER 1

The Case for an - -
Upen Culture

And though all the winds of doctrine were let loose o play upon the earth, so Truth be in the
field, we-do injuriowsly by licensing and prohibiting to misdoubt her strength. Let her and
Jfalsehood grapple; who ever knew Truth put to the worse, in a free and open encounter?

JoHN MILTON . Areopagitica (1644}

Tell ail the truth but tell-it slant,
Success in circuit lies,

Too bright for our infirm delight
The truth’s superb surprise;

As lightning to the children eased
With explanation hind,

The truth must dazzle gradually
Or every man be blind,

EMILY DICKINSON . , {1868}

reedom of speech is a human yearning—inisistent, persistent, and univer-
sal. Speech may be uplifting, enlightening, and profound; but it is often .
degrading, redundant, and trivial. Speech may be abstract and theoretical,
a near cousin to thought; but it is often concrete and immediate, filled with
calls to action, intertwined with conduct. Speech may be rational, contem-
platdve, orderly, organized, and soft, but it is often emotional, rancous,
chaotic, untidy, and loud. $peech may be soothing and comfortable; but it
is often vexatious and noisome. Speech may confirm and afirm; it may be
patriotde and supportive of prevailing values and order; but it may also be
challenging, threatening, and sediticus, perhaps even treasonous.

This is  propidous time to ponder the future of freedom of speech in
an open culture. We are challenged by events around the world to consider
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to counteract the inherent proclivity of governments to engage in control,
censorship, and secrecy. . :

The case for an apen culture begins with the case for elevated protection
for freedom of speech.* 1t is customary to place the initial “burden of
persuasion” on speech, Since speech is contending for uniquely favorable
treatmentt, it seems fair to force speech to justify its distinctive importance.
In the United States, however, the text of the First Amendment, which
declares unequivocally that Congress “shall make no law” abridging free-
dom of spéeéh, arguably places the burden on government to justify its
encroachmernits on free expression, rather than placing the burden on
speech to justify itself. At its most general level, freedom of speech in the
Undited States needs no functional theories like “the marketplace of ideas”
or “the self-fulfillment of the speaker” to support it, but rather is justified
by the elegantly simple rationale that what speakers say or journalists print
should be decided by speakers and journalists, and not by governments. As
the Supreme Court put the matter in Miami Herald Publishing Co. v. Tor-
nillo,? the “cheice of material to go into a newspaper, and the decisions
made as to public issues and public officials—whether fair or unfair—
constitute the exercise of editorial control and judgment” It has yet to be
demonstrated, the Court continued, “how governmental regulation of this
crucial process can be exercised consistent with First Amendment guaran-
tees of a free press as they have evolved to this time.” The initial question
is thus not whether any particular expression*is appropriate, but who
decides what is appropriate.f In an open culture, that decision presump-
tively rests with speakers, not government officials, high or petty.” -

Speech need not be afraid to take up the burden of persuasion, hawever,
for the arguments in favor of robust protection for free expression are
numerous and compelling.? Many classic rationales have been advanced
over the years to support the “preferred position” of speech in the hierar--
chy of social values.? These raticnales are sometimes put forward as if they
were mutually exclusive. By singling out only one of them as the justifica-
tion for freedom of speech, the theorist tends to build a model of free
speech limited to advancing that one rationale. If, for example, one sees
“democratic self-governance” as the only explanation for elevating free
speech above other social vatues, then one will tend to treat the First
Amendment as guaranteeing freedom of speech only when the speech
relates to politics.

There is no logical reason, however, why the preferred: position of
freedom of speech might not be buttressed by muitiple rationales® Ac-
ceptance of one rationale need not bump another from the list, as if this
were First Amendment musical chairs!! As more justifications for the
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infiltration of emotional distortions intw the realm of “ideas” lrrational
appeals to hate and prejudice have, throughout the experience of man,
often overwhelmed thoughtful tolerance and understanding, leading to
orgies of violence and destruction*? Nazis and the Ku Klux Klan continue
to parade in America, and racial separatism in South Africa, though slowly
giving ground under heavy pressure, remains as a stll-pervasive reality,
The belief in racial and ethnic supericrity is still in wide currency through-
out the world; it is apparent in ethnic strife in the Soviet republics and in
the tense racial politics of New York City and Washington, D.C. Institu-
tions and.individuals across the globe continue to espouse and praciice the
domination and exploitation of women. Even if we accept the marketplace
of ideas model, therefore, it remains to be decided what should count as
an “idea.” Should the marketplace be open to appeals to hate that shortcut
the mind and speak from heart to heart, or should it be limited to speech
that appeals to reason?
' Despite these infirmities and uncertainties, the marketplace Tationale
has much to commend it?* It is possible to be both a realist and an
optimist. That combination, indeed, may be the moest important legacy of
the framers of the First Amendment. The marketplace metaphor thus
appeals to our optimism that good will finally conquer evil, As long-as this
optimism is not blind naiveté but is rather a motive force that encourages
us to keep the faith in the long view of history, it can be a self-fulfilling
prophecy. Just as we often have nothing to fear but fear, hope is often our
best hope. Humanity may be fallible and truth illusive, but the hope of
humanity lies in its faith in progress. The marketplace metaphor reminds
us to take tiie long view. Truth has a stubborn persistence. Persecution may
eliminate all visible traces of a truth, like the scorched earth after a napalm
bombing. Yet truth somehow comes back, because its roots are in the soil
or its seeds in the air. Cut down again and again, truth will stll not be
stamped out; it gets rediscavered and rejuvenated, until it finally flourishes.
QOur hope that truth will prevail should be combined with pragmatic
measures to give it its best fighting chance. If anything, cur doubts about
the purity of the marketplace should lead us to be more protective of free
speech, not less, out of concern for its vulnerability. As John Locke wrote
in 1689 in A Letter Concerning Toleration, truth “is not taught by laws, nor
has she any need of force to procure her entrance inte the minds of men.
Errors indeed prevail by the assistance of foreign and. borrowed succors.
But if truth makes not her way into the understanding by her own light,
she will be the weaker for any borrowed force violence can add to her."**

7

The marketplace theory has other reservoirs of strength. The market-

place of ideas metaphor, properly understoed, is not linked to self-righ-
teous certitude that what actually emerges from the market is inviclable
“truth.” Tf by truth were meant certainty, the metaphor could not rest
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FREE EXPRESSION AND HUMAN DIGNITY

The marketplace theory justifies free speech as a means to an end. But free
speech is also an end itself, an end intimately intertwined with human
autonomy and dignity. In the words of Justice Thurgood Marshall, “The
First Amendment serves not only the needs of the polity but also those of
the human spirit~—a spirit that demands self-expression.”! Free speech is
thus specially valuable for reasons that have nothing to do with the collec-
tive searchyFor truth or the processes of self-government, or for any other
conceptualization of the common good. Itis a right defiantly, rabustly, and
irreverently to speak one’s mind just because it is one’s mind.3? Even when
the speaker has no realistic hope that the audience will be persuaded to his
or her viewpoint, even when no plausible case can be made that the search
for truth will be advanced, freedom to speak without restraint provides the
speaker with an inner satisfaction and realization of self-identity essefuial
to individual fulfillment33
The human dignity rationale, however, may appear to have an almost
unseernly ring of hedonism. Speakers claim protection for the sheer plea-
sure of speaking. To ground freedom of speech in self-fulfillment appears
to indulge selfish gratification. Society, after all, frequently places restric-
tions on activities through which people. derive pleasure. Individuals may
seek pleasure or diversion by taking cocaine or having sex with a prosti-
tute, but those two activities have not, traditionally, been deemed cutside
the legitimate regulation of the state. If protection of speech is linked to
the pursuit of pleasure, the argument goes, the state should be permitted
to regulate speech in the same manner as it regulates other pleasure-
seeking activity, Judge Robert Bork takes this view* It leads him to the
position that only speech connected to sell-governance is deserving of
special First Amendment protection, because only such political speech
can be distinguished as serving ends over and above any other form of

. self-gradfication.

There are two responses to this argurnent. The first is a broad libertarian
attack on the underlying premise that government may contol most
activies of human life if it can simply point to reasonable grounds for
doing so. A libertarian would argue that the presumption should be exactly
the opposite: government may normally not intervene in an individual's
affairs. Interference should require more than a mere determination by
majority vote that intervention is ‘reasonable.” The government must
instead leave people alone unless it can demonstrate compelling justifica-
tions for its intrusion, as when necessary to prevent one individual from
hérming another 3 This means that many pleasure-seeking activities are

v
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might someday change thag it is possible to imagine a world in which
thoughts can be monitored like radio transmissions, and thoughr police
could presume to intercept and regulate thought transmissions as the
Federal Communicaticns Commission now regulates broadcasting. If,
through such a technological “breakthrough,” thought could be moni-
tored, & case for regulating “potentially harmful thought” could be made
on the same grounds that cases are today made for regulating “potentally
harmful speech.” Indeed, the line we now instinctively recognize between
“speech” and “thought” could itself begin to dissolve. _

But who¥would defend the prerogative of the state to .censor thought?
Only by accepting that man is a creature of the state and that even the
intimate internal processes of mind that distinguish human existence are
enjoyed at the state’s sufferance could such a monstrous and awesome
intrusion be justified To accept the proposition would be to accept the
extinction of thousands of years of moral evolution, in which the world has
come slowly and painfully to recognize that men possess certain entitle-
ments to dignity and autonomy by sheer virtue of their humanity. Des-
cartes’s statement '] think therefore I am” is an assertion about existence.
1f we add "I think, therefore 1 am somebody deserving of respect,” we have
an assertion about humanity. . .

Once the inviolable primacy of freedom of thought is accepted, the
preferred posidon of freedom of speech follows. This does not mean that
freedom of speech is an absolute, or that SOVernment may no more regu-
late speech than thought, but it does mean that because speech is con-
nected to thought in a manner that other forms of gratification are not, it
Is proper to place special burdens on the state when it ventures to regulate
speech that would not exist when it regulates other aspects of human

" activity.® It is no answer to insist that thinkers keep their thoughts to

thernselves, for the human urge to think includes an urge to think out loud.
Thought and speech are complermnentary, reinforcing freedoms, freedoms
that partake at once of the private and social aspects of personality. The
human spirit is nourished by both thought and speech, as the body is
nourished by both food and water. o

The First Amendment both protects and provokes the expressive spirit.
On its surface it is a negative restraint on government. But heneath the
surface lies a more vexing voice, one that affirmatively encourages Ameri-
cans to speak, to take stands, to demand to be heard, to demand to
participate.
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DEMOCRATIC SELF-GOVERNANCE.
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under the social compact ultimate sovereignty always rests with the peo-
ple, who never surrender their natural right to protest, or even revolt, when
the state exceeds the limits of legitimate authority?® Locke cautioned,
however, that rebellion, particularly violent rebellion, should be only a last
and desperate resort.*” It is through nonviolent speech that the people may
fervet out corruption and discourage tyrannical excesses, keeping govern-
ment within the metes and bounds of the charter through which the
people fixrst brought it into existence, . : o

The mww.mwm. governance value served by free speech is stability.*® Ironi-
cally, democtatic values and openness values are at times in conflict, For
while openness is an aid to democracy, the democratic process will on
occasion produce majority decisions that squelch the speech of the minor-
ity. When this conflict of values occurs, a society will be both more stable
and more free in the long run if openness values prevail. This is an
ektremely difficult .principle to accept. Why shouldn't the comcept of
majority rule always prevail in a democracy, even on questions of freedom
of expression? How can protecting a minority viewpoint against the wishes
of the majority actually be better for stability and order?

No better answer has ever been supplied than the words of Justice Louis
Brandeis, who wrote that the framers of the Constitution “knew that order
cannot be secured merely through fear of punishment for its infraction;
that it is hazardous to discourage thought, hope and imagination, that fear
breeds repression; that repression breeds hate; that hate menaces stable
government; that the path of safety lies in the opportunity to discuss freely
supposed grievances and proposed remedies; and that the fitdng remedy
for evil counsels is good ones.™? If societies are not to explode from
festering tensions, there must be valves through which the citizens may
blow off steam. Openness fosters resiliency; peaceful protest displaces
more violence than it triggers; free debate dissipates more hate than it stirs.

There are, of course, respected scholars whe doubt the validity of these
rationales. Judge Robert Bork, for example, agrees that political speech
deserves special First Amendment protection, buf on the very narrowest of
-grounds, Judge Bork does nat accept individual self-fulfiliment, even when
related to political participation, as an adequate basis for treating speech
as a preferred value. As to the capacity of speech to promote pelitical
stability, he argues that this benefit merely raises questions of expediency
that are for the political branches to resolve. Political speech advocating

the overthrow of the government—even in abstract generalities—is not-

protected, because it cannot contribute to self-governance. For Judge Bork,
whether it is a good or bad idea to let the citizenry “blow off steam™ in the
interest of stability is simply a question of peace-keeping strategy for the
government, not a right of the citizen.3® Yet even a scholar with as limited
a conception of free speech as Judge Bork is willing to concede that free
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the view that it derives from the needs of the state alone. But free speech
is also an individual right standing on its cwn foundation, serving the
citizen's interests in participaticn, truth-seeking, and checking official
abuse of power. There is, in sum, nothing inside the self-governance theory
that disqualifies the marketplace or fulfillment theories, and nothing out-
side those two theories that limits them to self-governance issues.

Third, even when considered on its own terms, the self-gcvernance
theory proves incapable of supporting a principled limitation to conven-
tional “political” speech, because in modem life it is virtually impossible
to identify any’topic that might not bear some relation to self-governance.
Those who advocate limiting First Amendment protection to political
speech are usually inclined tc soften that position by admitting the need
to protect a wider circle of speech to provide a “buffer zowe” for political
speech, because it is so difficult to extract the political from the nonpeliti-
cal®® Theorists who advocate relatively narrow protection for “political
speech” are, in fact, plagued by a certain “rebound effect” that inevitably
accompanies their general willingness to apply a lax “reasonableness™ test
in measuring the constitutionality of most speech regulation. The more
thac they emphasize how nonpolitical speech should be subject to the
routine “reasonable basis” tests applicable to routine governmental regula-
tion of most of the affairs of life, the more they highlight how virtually all
affairs of life are relevant to self-government. They cannot have it both
ways. Government has “reasonabled” its way into regulating most aspects
of economic and social life; a ubiquitous cover of “reasonable” law en-
velops modern existence like a Bleak House fog. If laws get passed on all
aspects of culture, then it is vita] that freedom of speech extend to all
aspects of law. Even in those rare cases in which law has not yer permeated
some rook or cranny of life, free speech is still essential to self-governance,
to enable the citizenry to debate intelligently whether to permit the law's
entry.

The fate of Alexander Meiklejohn's attempts to held the line on a
narrow conception of political speech is illustrative. Meiklejohn’s influen-
tial 1948 book Free Speech and Its Relation to Self-Government began with
a narrow definition of relatively “hard-core” political speech.?* The view
was sharply criticized by, among others, Zechariah Chafee 3 another enor-
mously important figure in the_free speech tradition, and Meiklejohn
retreated. In 1961, Meiklejohn conceded that “there are Tmany forms of
thought and expression within the range of human communications from
which the voter derives knowledge, intelligence, sensitivity to human val-
ues: the capacity for sane and objective judgment which, so far zs possible,
the ballot should express.”*® For Meiklejohn these tncluded “education, in
all its phases,” the “achievements of philosophy and the sciences in creat- -
ing knowledge and understanding of men,” “literature and the arts,” and
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“public discussions of public issues.”s” This later Meiklejohn view gave
away most of the store, and rendered his self-governance theory almost

indistinguishable from the marketplace and self-fulfillment rationales.
Fourth, there is a dangerous habit of mind that permeates efforts to treat
political speech alone as meriting exalted First Amendment status, a com-

bination of statism and eliism that sends the message: "Only that speech”

useful to the enterprise of government will be granted special protection

by the government, and it will be for the government to define what is

useful” One of Alexander Meiklejohn’s most famous statements in Free

Speech and Its Relation to Self-Government was “What is essental is not that

everyone shall speak but that everything worth saying shall be said."s8

Meiklejohn could-not have been moare wrong. - :

To the individual seeking the catharsis, fulfillment, and participation
that comes from free expression, it is important that he be heard, even if
only to second another’s views. More profoundly, the state lacks the moral
entitlement to presume to dictate what is “worth saying” and when “every-
thing worth saying” has been said* Meiklejohn improperly drew his
maodel of free speech from the town meeting, In a meeting, of course, sorme
rules of order are needed, and moderators may need to draw discussions
to an end when it appears that all viewpoints have been heard, even though
some hands may still be waving, seeking recoghition.

But the general marketplace of discourse is not a massive town meeting,
and governiment is not empowered to act as & pandemic moderator. Out-
side special settings in which the “meeting” analogy is appropriate, the
Meiklejohn thesis puts the government in precisely the position that First
Amendment doctrines should be designed to prohibit. There may, of
course; be instances in which speech is not part of the general marketplace
of discourse, but rather takes place in unique settings in. which lower levels
of First Amendment protection should apply. In those settings, which
represent situations that are outside normal First Amendment principles,
it may often be that what is imporrtant is that everything relevant be said, -
and not that everyone be heard. The First Amendment must be adjusted
in a courtroom or a classroom, for example. Judges must have the power
to determine what evidence is relevant and what is repetitous, and. teach-
ers the power to decide when to draw discussions to a close. Under

Meiklejohn's theory, however, the government would retain this power
- even in the general marketplace of discourse—a power that cannot be
reconciled with the values of a truly open culture.

Self-governance, in conclusion, is an important justification for free
speech, but it is by no. means exclusive. The Supreme Court, quite wisely,
has declined the invitation to limit First Amendment protection to political
speech. While recognizing in many cases that political speech lies at the
core of the First Amendment, it has nevertheless insisted that the “guaran-
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for speech and press are ot the preserve of political expression or
nmmam EoHEﬁcwou public affairs, essential as those are to healthy govern-
. _Mo The Court has detlared that the free speech and free press guar-
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e “ure ot confined to any field of human interest,”®* and nrmﬁ‘ itis
b - beli e advanced . . . pertain to
wymaterial whether the beliefs sought to be p
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Uoﬁﬁn& econOmic, religious or cultural matters.

'Freedom of thought, conscience, and expression are numMinous <mEmnmm
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linked to theddefining characterlstics of man. The time WmmH come g
“eocieties around the world to embrace the ideal of an-open culture as a
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aspiration of transcendent importance.




